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Introduction: Why do we need a guide  to 
Marine Protected Areas (MPAs) and  

customary fishing rights in South Africa?
A Marine Protected Area (MPA) is an area along the coast, or in the 
ocean where specific rules have been put in place to manage people’s 
use of that area, their use of specific marine resources, or to protect 
a community’s culture or heritage that is associated with that area.  
Unfortunately, many MPAs have been developed without the partici-
pation of local communities and they have impacted small-scale fish-
ing communities very negatively, giving MPAs a bad name amongst 
small-scale fishers. In several areas the State has imposed MPAs onto 
local communities without considering whether they have their own 
pre-existing system of customary law and customary fishing rights to 
manage the resources.

There are 24 MPAs in South Africa, with planning for an additional 
22 MPAs underway. Fifty-six small-scale fishing communities lie in, or 
adjacent to an MPA in South Africa.  The majority of these communi-
ties are located in the Eastern Cape and KwaZulu Natal provinces and 
many of these communities have customary systems of law. 
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DON’T TAKE AWAY
OUR LIVELIHOOD!!!
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What is a Marine Protected Area?

This Guide provides information on MPAs for all small-scale fishing 
communities in South Africa. It aims to assist small-scale fishers to 
understand how, if implemented according to the Constitution, MPAs 
can support fishers’ livelihoods, co-management and the achieve-
ment of fishers’ human rights. In fact, MPAs can be a really useful 
management tool that fishers can use to protect their rights.  The 
guide provides specific information for those communities with cus-
tomary fishing rights on how to ensure that MPAs respect and pro-
mote their customary rights and enhance their livelihoods.

I heard in an interview 
on the radio today that 
MPAs can help us imple-

ment the SSF policy

Are you sure you heard 
correctly? All I know is that 
our MPA has made things 

harder for us fishers

I wish we knew how to 
set up MPAs like that 

in South Africa!

NO, I also heard that. It was very 
interesting.  The person said 

that in many parts of the world, 
where SSF participate in the set-
ting up and co-management of 
the MPAs, MPAs ACTUALLY sup-
port SSF  rights and can even 
create jobs and improve their 

livelihoods
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What is a Marine Protected Area?

This Guide provides information on MPAs for all small-scale fishing 
communities in South Africa. It aims to assist small-scale fishers to 
understand how, if implemented according to the Constitution, MPAs 
can support fishers’ livelihoods, co-management and the achieve-
ment of fishers’ human rights. In fact, MPAs can be a really useful 
management tool that fishers can use to protect their rights.  The 
guide provides specific information for those communities with cus-
tomary fishing rights on how to ensure that MPAs respect and pro-
mote their customary rights and enhance their livelihoods.

All MPAs and marine reserves that change what people can do in an 
area have social, economic and governance impacts on the people who 
live and use that area. They may also have ripple effects on communi-
ties and areas further afield.   Whilst MPAs impact all fishing communi-
ties, they have very specific impacts for those communities living in or 
near an MPA who have a customary system of law and tenure.

These rules may have been 
put in place by the indig-
enous peoples and local 
communities, by the State 

or an international organ-
isation or they might have 
been developed through 

co-management between a 
community and the State

There are many differ-
ent types of MPAs and 
different names given 
to these areas. They are 
often called marine 
reserves or locally 

managed marine areas  

A Marine Protected Area 
(MPA) is an area where 

specific rules have been 
put in place to manage 

people’s use of the coast 
or ocean, their use of 

specific marine resourc-
es, or to protect a com-
munity’s culture or her-
itage that is associated 

with that area 
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What is customary law?
Customary law refers to the local law of communities that they have 
developed and by which they live and access, use, manage and gov-
ern their lands and natural resources.  It includes their system of rules 
that gives rights to individuals, groups and families within these com-
munities to use and manage resources.  It includes both the rights 
that are recognised for individuals and groups within the community 
as well as those that are communal or recognised to belong to the 
community as a whole. The majority of Black South Africans living 
in rural areas still live according to some form of customary law and 
tenure.  

Many small-scale fishers, particularly those in the former apartheid 
Bantustans live in communities where their ownership and use of 
their land, their waters and their forests has been passed down across 
many generations.  Their cultures and their systems of local knowl-
edge are closely linked to their system of law that provides access to 
and use of these natural resources.  The Dutch and British colonial 
powers failed to respect African customary law and either ignored 
the local customary law of the indigenous peoples of South Africa, or 
recognised only those aspects of the law that suited them.  The Con-
stitution of South Africa now recognises customary law.  Section 39 
provides protection for any rights that arise from a customary system 
of law as long as these rights do not violate the Bill of Rights.  Sections 
211 to Section 213 provide for the recognition of customary systems 
of governance with traditional authorities and leaders that are de-
rived from systems of customary law.   

Unfortunately, in South Africa many MPAs have been imposed onto 
local communities without considering whether they have a pre-ex-
isting system of customary law and customary fishing rights.  In some 
cases, these communities have been prevented from fishing and col-
lecting marine resources in these areas.  In nearly all cases there is no 
co-management and the community is not able to participate fully 
and effectively in decision-making, their local knowledge is ignored 
and they do not benefit equitably from eco-tourism opportunities in 
the area.   Yet evidence from SSF communities world-wide shows that 
MPAs can actually support customary systems of law and rights and 
benefit these communities if established in a way that is respectful of 
customary communities.

Here in Kosi Bay we 
have our own cus-
tomary fishing rules

Who developed these rules?

What sort of rules?

These rules are part of our 
system of customary law that 
was handed down from our 

parents and from their parents
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Customary law refers to the local law of communities that they have 
developed and by which they live and access, use, manage and gov-
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that gives rights to individuals, groups and families within these com-
munities to use and manage resources.  It includes both the rights 
that are recognised for individuals and groups within the community 
as well as those that are communal or recognised to belong to the 
community as a whole. The majority of Black South Africans living 
in rural areas still live according to some form of customary law and 
tenure.  

Many small-scale fishers, particularly those in the former apartheid 
Bantustans live in communities where their ownership and use of 
their land, their waters and their forests has been passed down across 
many generations.  Their cultures and their systems of local knowl-
edge are closely linked to their system of law that provides access to 
and use of these natural resources.  The Dutch and British colonial 
powers failed to respect African customary law and either ignored 
the local customary law of the indigenous peoples of South Africa, or 
recognised only those aspects of the law that suited them.  The Con-
stitution of South Africa now recognises customary law.  Section 39 
provides protection for any rights that arise from a customary system 
of law as long as these rights do not violate the Bill of Rights.  Sections 
211 to Section 213 provide for the recognition of customary systems 
of governance with traditional authorities and leaders that are de-
rived from systems of customary law.   

Unfortunately, in South Africa many MPAs have been imposed onto 
local communities without considering whether they have a pre-ex-
isting system of customary law and customary fishing rights.  In some 
cases, these communities have been prevented from fishing and col-
lecting marine resources in these areas.  In nearly all cases there is no 
co-management and the community is not able to participate fully 
and effectively in decision-making, their local knowledge is ignored 
and they do not benefit equitably from eco-tourism opportunities in 
the area.   Yet evidence from SSF communities world-wide shows that 
MPAs can actually support customary systems of law and rights and 
benefit these communities if established in a way that is respectful of 
customary communities.

Well, our community has rules about 
how we access any natural resourc-
es, land, forest products, grasses for 
thatching our houses, wood and also 
what we can take from the lakes and 
the sea. Everyone in our community is 
taught these rules from a young age
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Why are MPAs established? What makes an MPA special?
Across the world, fishing communities have developed local rules 
and processes to manage their use of marine resources. For example, 
some indigenous peoples and local communities have closed certain 
areas along their coast to harvesting and fishing for a season or a 
specified time so that species can recover. Communities have intro-
duced restrictions on the use of particular gears and the introduction 
of local rules regarding size limits.  In some villages, the establishment 
of sacred or ritual sites and customary rules related to restrictions 
on the use of certain marine resources or areas has had the effect of 
contributing to the protection and conservation of those specific sites 
or species. 

Planning the way we use the ocean and marine resources has be-
come important as increasingly more people are depending on the 
oceans and coasts for a range of resources and services.  It therefore 
becomes necessary to plan and organise this use to ensure that it is 
sustainable. The term that is now often used by government officials 
and marine scientists to refer to integrated planning of the ocean and 
coast is Marine Spatial Planning (MSP). Although some indigenous 
peoples and local communities have been using area-based measures 
for centuries as part of their systems of customary law, MPAs have 
relatively recently become a popular  tool promoted and used by gov-
ernments, marine scientists and other international organisations in 
order to manage the growing use of marine resources and to con-
serve marine biodiversity. 

An MPA is usually established in order to ensure that the fishing and 
harvesting of resources in that area is sustainable or to conserve and 
protect the marine biodiversity in the area for current and future gen-
erations.  In some cases these areas might have several objectives, 
with the promotion of tourism often being a popular objective that is 
linked to the conservation of biodiversity or cultural heritage.
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Why are MPAs established? What makes an MPA special?

In some countries 
local communities 
govern these areas 
in partnership with 

the State

In contrast, MPAs that are es-
tablished by the state or other 
institutions are often governed 
by an external body that may or 
may not recognise the rights of 
indigenous peoples and local 

communities in that area

Some countries, like South Africa, do not make 
provision for the recognition of these com-

munity-created, area-based effective measures 
and only recognise MPAs that are established 
through a statutory process with the explicit 

objective of conserving resources

Across the world, fishing communities have developed local rules 
and processes to manage their use of marine resources. For example, 
some indigenous peoples and local communities have closed certain 
areas along their coast to harvesting and fishing for a season or a 
specified time so that species can recover. Communities have intro-
duced restrictions on the use of particular gears and the introduction 
of local rules regarding size limits.  In some villages, the establishment 
of sacred or ritual sites and customary rules related to restrictions 
on the use of certain marine resources or areas has had the effect of 
contributing to the protection and conservation of those specific sites 
or species. 

Planning the way we use the ocean and marine resources has be-
come important as increasingly more people are depending on the 
oceans and coasts for a range of resources and services.  It therefore 
becomes necessary to plan and organise this use to ensure that it is 
sustainable. The term that is now often used by government officials 
and marine scientists to refer to integrated planning of the ocean and 
coast is Marine Spatial Planning (MSP). Although some indigenous 
peoples and local communities have been using area-based measures 
for centuries as part of their systems of customary law, MPAs have 
relatively recently become a popular  tool promoted and used by gov-
ernments, marine scientists and other international organisations in 
order to manage the growing use of marine resources and to con-
serve marine biodiversity. 

An MPA is usually established in order to ensure that the fishing and 
harvesting of resources in that area is sustainable or to conserve and 
protect the marine biodiversity in the area for current and future gen-
erations.  In some cases these areas might have several objectives, 
with the promotion of tourism often being a popular objective that is 
linked to the conservation of biodiversity or cultural heritage.

MPAs divide the sea and coastline into different zones, each with spe-
cific rules for the use of resources.  Some MPAs are complete ‘no-
take’ zones, whilst others allow specified activities and resource use 
in certain zones.  
Just as MPAs are established for different reasons and with different 
objectives, there are many differing definitions of MPAs around the 
world.
MPAs that are established by local customary governance institutions 
are often not called MPAs but are regarded as local reserves, gov-
erned, managed and used by local communities for various purposes.  
These are often called ‘Locally Managed Marine Areas’ (LMMAs) and 
increasingly the term ‘Indigenous and Community Conserved Area’ 
(ICCA) is being used to refer to these areas where communities have 
customary tenure systems.
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Hi, I am a Fisher from Casamance, in Senegal.  
In my community Kawawana  we have a local 

community conserved area. This indigenous and 
community conserved area (ICCA) was estab-
lished by me and my fellow men and women 

fishers as we were concerned about our marine 
environment. We established a local institution 
and developed a zonation plan that included 

new rules. 
 

This included the implementation of local cus-
tomary practices such as recognition of sacred 
areas where no fishing is allowed, areas for 

non-motorized fishing vessels and certain gears 
and areas where only locals can harvest.  We 

combined traditional and modern state practic-
es for governance and management.

The outcome of this has been that we have seen 
restoration of the marine and estuarine ecosys-
tem in the area and this in turn has had a posi-
tive impact on our livelihoods.  Our social net-
works in our community have been strengthened 
and also our local level organisation.  This has 
enabled us to protect our lands and waters from 
unwanted external developments. (ICCA 2014)

Can MPAs support small-scale fishing 
communities’ customary fishing rights 

and livelihoods?

MPAs can be designed in ways that have many 
benefits for local small-scale fishing and coastal 
communities:

Locally managed areas to ensure sustainable use and to protect cer-
tain species have been successfully used by traditional, small-scale 
fishing communities in many parts of the world. Historical records in-
dicate that these measures stretch back as far as the 10th century in 
Sicily in Italy, where fishers established zones and rotated their har-
vesting of red coral (Caddy and Cochrane in Sanders and Cochrane 
2014).  Considerable evidence now exists to demonstrate the positive 
impact that these locally created, managed areas can have on local 
livelihoods. 

• MPAs can be designed to ensure food security for local coastal   
 communities but ensure sustainability by introducing rules that   
 regulate the use of different marine resources such as restricting 
 harvesting in breeding season or for several months of the year,   
 prohibiting the catch of juvenile fish and promoting rotational   
 harvesting of inter-tidal resources;
• MPAs can and should be designed in a participatory way that 
 recognises that local communities are the custodians of marine   
 resources in their area and should be able to participate fully and   
 effectively in the governance of these marine resources;
• MPAs can, if carefully planned, increase the protection and 
 promotion of the customary laws, tenure system and culture of   
 local communities;
• MPAs can give preferential access to small-scale local fishers and  
 restrict outsiders such as commercial fishing companies or    
 recreational fishers;
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MPAs can be designed in ways that have many 
benefits for local small-scale fishing and coastal 
communities:

Locally managed areas to ensure sustainable use and to protect cer-
tain species have been successfully used by traditional, small-scale 
fishing communities in many parts of the world. Historical records in-
dicate that these measures stretch back as far as the 10th century in 
Sicily in Italy, where fishers established zones and rotated their har-
vesting of red coral (Caddy and Cochrane in Sanders and Cochrane 
2014).  Considerable evidence now exists to demonstrate the positive 
impact that these locally created, managed areas can have on local 
livelihoods. 

• MPAs can be designed to ensure food security for local coastal   
 communities but ensure sustainability by introducing rules that   
 regulate the use of different marine resources such as restricting 
 harvesting in breeding season or for several months of the year,   
 prohibiting the catch of juvenile fish and promoting rotational   
 harvesting of inter-tidal resources;
• MPAs can and should be designed in a participatory way that 
 recognises that local communities are the custodians of marine   
 resources in their area and should be able to participate fully and   
 effectively in the governance of these marine resources;
• MPAs can, if carefully planned, increase the protection and 
 promotion of the customary laws, tenure system and culture of   
 local communities;
• MPAs can give preferential access to small-scale local fishers and  
 restrict outsiders such as commercial fishing companies or    
 recreational fishers;

Credit: ICFS
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• MPAs can be planned in such a way that they promote the    
 recognition of local fishers’ knowledge and experience and   
 facilitate the co-development of knowledge between fishers 
 and scientists;
• MPAs can and should be designed to secure gender equity and   
 promote the rights of women in accessing and controlling marine  
 resources.

Fishers in Tanzania, Mad-
agascar and Mozambique 

have told us the same sto-
ry that Alou from Senegal 
told us: that these locally 
managed marine reserves 
have a positive impact on 
local communities when 
they are designed ‘bottom 

up’ “

Meaning they are initi-
ated by the local com-
munity themselves or 

designed hand in hand 
and governed in part-
nership with local com-
munities, putting their 
needs as a priority

But in South Africa our experience of 
MPAs has been that local livelihoods, 

customary fishing practices and 
customary tenure systems have been 
undermined and, in some instances, 
virtually destroyed by the imposition 

of externally imposed MPAs

Yes, this has hap-
pened where MPAs 
have been imposed 
on local communi-
ties with little or no 
consultation and no 

co-management

The history of MPAs and customary 
fishing rights in South Africa
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• MPAs can be planned in such a way that they promote the    
 recognition of local fishers’ knowledge and experience and   
 facilitate the co-development of knowledge between fishers 
 and scientists;
• MPAs can and should be designed to secure gender equity and   
 promote the rights of women in accessing and controlling marine  
 resources.

The history of MPAs and customary 
fishing rights in South Africa

The history of MPAs and customary fishing rights in South Africa is 
closely tied to the history of colonial and apartheid spatial and con-
servation planning in this country. 

The Tsitsikamma MPA in the Cape, is the oldest MPA in Africa and 
was one of the earliest MPAs established in the world.  The develop-
ment of the marine and forestry reserve established in Tsitsikamma 
involved the forced relocation of many families from their land and 
cut them off from their access to the sea and it had a very negative 
impact on their livelihoods and their culture.

In nearly all of the MPAs established prior to the first democratic elec-
tions in South Africa, local communities were forced to relocate to 
make the way for a protected area bordering the coast and a marine 
reserve or MPA was then proclaimed along the seaward side of the 
protected area. This pattern of MPAs development is very visible in 
the regions of the country that were reserved by the apartheid regime 
for ‘African’ residence only known as ‘Bantustans’.   In northern Kwa-
Zulu Natal, the Maputaland MPA and the St Lucia MPA stretch across 
a vast section of the coastline and included racially-based removals in 
the 1970s and 1980s. In the Eastern Cape, Pondoland, Hluleka, Dwe-
sa-Cwebe, Addo and Tsitsikamma all included racially-based remov-
als of communities from their ancestral land and traditional fishing 
areas. This destroyed or greatly undermined their pre-existing cus-
tomary systems of land and marine resource tenure in these areas. In 
all of these areas communities registered land claims post-apartheid 
but there was no means for them to claim restitution to the access to 
marine resources that they lost.
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Most of them are still waiting for the implementation of their Land 
Claim Settlement Agreements. None of them have participated effec-
tively and fully in the governance and management of these MPAs. 

As a result of this history and the suffering that many coastal com-
munities have experienced, most small-scale fishers in South Africa 
regard MPAs as a tool of dispossession rather than viewing them as a 
tool that can support their enjoyment of their human rights. 

The governance and management of 
MPAs in South Africa
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The governance and management of 
MPAs in South Africa

After the first democratic elections in 1994 new policy principles and 
objectives for the use and protection of marine resources were de-
veloped. In order to contribute towards these objectives, the Marine 
Living Resources Act of 1998 (MLRA) made provision for the procla-
mation of MPAs by the Minister of Environmental Affairs and Tour-
ism. In 2014, this mandate was transferred to the amended National 
Environmental Management Protected Areas Act (NEMPAA) No 21 of 
2014 and placed under the responsibility of the Minister of Environ-
mental Affairs and the Department of Environmental Affairs (DEA).  
This Minister is required to consult the Cabinet Minister responsible 
for Fisheries when considering the declaration of an MPA.

Whilst all MPAs are supposed to have co-management structures and 
to include local communities in the management of the MPA, this has 
not happened and often SSF voices are not heard in the structures 
that do exist.

The NEMPAA makes provision for the Minister to declare 
an MPA.  Section 22 states the conditions under which the 
Minister may declare an MPA. These include the follow-

ing objectives:

a) To conserve and protect marine and coastal
 ecosystems;
b) To conserve and protect marine and coastal 
 biodiversity;
c) To conserve and protect a particular marine or  
 coastal species, or specific population and its   
 habitat;
d) If the area contains scenic areas or to protect   
 cultural heritage;
e) To facilitate marine and coastal species 
 management by protecting migratory routes and  
 breeding, nursery or feeding areas, thus allowing  
 species recovery and to enhance species 
 abundance in adjacent areas. 
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Our Constitution provides a frame-
work for the protection and pro-

motion of our rights as small-scale 
fisher and coastal communities

And the Minister also has to 
consider the “restructuring of 
the fishing industry to redress 
historical imbalances” and “to 

promote equitable access to and 
involvement in all aspects of 

the fishing industry!

Yes, and the Marine Living Re-
sources Act of 1998 now provides 
for the rights of small-scale fish-
ers.  The Minister of Environmental 
Affairs, responsible for establishing 
MPAs under NEMPAA, is obliged to 
consult the Minister responsible for 

the management of marine re-
sources under the MLRA. Permission 
to fish is granted in terms of the 

MLRA

Several sections of the Bill of 
Rights in the Constitution are of 
importance to us as they say that 
we should be consulted and our 
rights must be considered and so 
these are of relevance to the plan-
ning and management of MPAs and 
ensuring that MPAs don’t destroy 

our livelihoods

How can small-scale fishers ensure that 
MPAs protect and promote their 

customary rights?
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The MLRA now obliges the 
Minister to consider issues 

related to equality (Section 9 
(2) of the Constitution) and 
customary law (Section 39 

(3)) in any decision he or she 
makes about access to marine 

living resources 

Did you know that Section 
2 of the MLRA states that 

when the Minister plans any 
intervention he or she must 
consider not only the need 
to protect marine species, 
but also the need to con-

sider “optimal utilisation” of 
resources and ecologically 
sustainable development of 

these resources?

And the Minister also has to 
consider the “restructuring of 
the fishing industry to redress 
historical imbalances” and “to 

promote equitable access to and 
involvement in all aspects of 

the fishing industry!

But then we should ask to 
meet with the Department 

and remind them about these 
sections in the MLRA and the 
Constitution when we sit to-
gether in the coming months 
to discuss the roll out of our 
Small scale policy and devel-
op our management plans for 

our areas!

How can small-scale fishers ensure that 
MPAs protect and promote their 

customary rights?
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In addition to the guidance provided by the South African Constitu-
tion, the National Environmental Management Act (NEMA) of 1998, 
the MLRA of 1998, amended in 2014, and the SSF Policy, there are 
several important international policies, agreements and codes of 
conduct which provide guidelines to both communities, government 
and other stakeholders about how MPAs can be planned, managed 
and evaluated to ensure that they promote equity and sustainable 
use of marine resources. 

The Convention on Biological Diversity (CBD) Programme of Work on 
Protected Areas includes several goals of critical relevance to small-
scale fishers.  

Programme Element Two includes:

Goal 2.1   To promote equity and benefit sharing 
Goal 2.2 To enhance and secure involvement of indigenous and local 
communities and relevant stakeholders (CBD Secretariat 2008).

The Voluntary Guidelines on the Governance of Tenure to Land, 
Fisheries and Forests in the context of National Food Security and the 
International Guidelines on Small-scale Fisheries both confirm the 
recognition of customary systems of tenure and the rights of 
indigenous peoples and local fishing communities to be consulted 
and to participate in decision-making regarding their access to and 
use of natural resources. 

Hey guys have you heard about 
those small-scale fishers that 
used these international and 

national laws to fight for their 
rights in MPAs?
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In addition to the guidance provided by the South African Constitu-
tion, the National Environmental Management Act (NEMA) of 1998, 
the MLRA of 1998, amended in 2014, and the SSF Policy, there are 
several important international policies, agreements and codes of 
conduct which provide guidelines to both communities, government 
and other stakeholders about how MPAs can be planned, managed 
and evaluated to ensure that they promote equity and sustainable 
use of marine resources. 

The Convention on Biological Diversity (CBD) Programme of Work on 
Protected Areas includes several goals of critical relevance to small-
scale fishers.  

Programme Element Two includes:

Goal 2.1   To promote equity and benefit sharing 
Goal 2.2 To enhance and secure involvement of indigenous and local 
communities and relevant stakeholders (CBD Secretariat 2008).

The Voluntary Guidelines on the Governance of Tenure to Land, 
Fisheries and Forests in the context of National Food Security and the 
International Guidelines on Small-scale Fisheries both confirm the 
recognition of customary systems of tenure and the rights of 
indigenous peoples and local fishing communities to be consulted 
and to participate in decision-making regarding their access to and 
use of natural resources. 

Oh you mean those guys 
from Dwesa Cwebe MPA in 

the Eastern Cape?

Yes. Its known as the Gongqose 
case as the main fisherman was 
a guy called David Gongqose

In 2012 David and two other fishers from Dwesa-Cwebe communities 
were arrested on their own land in the Dwesa-Cwebe MPA and charged 
with fishing illegally in this ‘no-take’ MPA. With support from the Legal 
Resources Centre, the fishers defended their right to fish in the MPA 
on the basis of the Constitutional recognition of rights arising in terms 
of customary systems of law and argued that if the MLRA didn’t ac-
commodate their customary fishing rights then it was unconstitutional. 
They cited international law that recognises customary fishing rights 
and the importance of customary tenure in the protection of biodiversi-
ty. Their case was initially heard in the Elliotdale Magistrates Court and 
subsequently heard in the Mthatha High Court.  

In 2016, two judges of the Mthatha High Court delivered judgement 
in the case.  The judgement in this case was clear.  Where a commu-
nity has a customary fishing right it is understood that this right is not 
extinguished by any prior permitting system.  This judgement is signif-
icant for all coastal communities in South Africa.  The implication of 
the judgement is that where a community has a pre-existing custom-
ary right based on a customary system of law it is presumed that this 
right continues. It indicates that a Minister, when planning an MPA or 
developing any regulations that restrict fishing and might impact the 
customary rights of a customary fishing community, must take a com-
munities’ customary rights into consideration. 
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Wow man that’s awesome! Maybe 
we can do something similar?

Yes then there was also a case in the Lange-
baan Lagoon MPA on the West Coast, where 
Coastal Links fishers launched court action 
against the Minister of Fisheries, the Minister 
of Environmental Affairs and SANParks, the 
conservation agency contracted by DEA to 

manage the Langebaan MPA

The fishers said that they had not been 
adequately consulted and that the 

zonation and permit regulations that 
these authorities had put in place dis-

criminated against them

Hey these cases have paved the way for all 
of us small-scale fishers! We should use 

these cases to ensure that all MPAs respect 
our histories and traditions

The Langebaan Coastal Links fishers told the Cape High Court that 
the Constitution and international laws such as the Convention on Bi-
ological Diversity and international agreements that South Africa has 
signed, like the Code of Conduct on Responsible Fisheries and the Volun-
tary Guidelines on Governance of Tenure to Land, Forests and Fisheries 
recognise customary rights, sustainable use and the right to be con-
sulted. In the judgement handed down in the Cape High Court in 2016 
the judge cited the Constitution, the MLRA and several Constitutional 
Court judgements when emphasising that in developing regulations for 
an MPA fishers’ “historical claim to traditional fishing rights, the im-
peratives of transformation and the need for ecological conservation 
whilst also allowing for sustainable utilisation and development of the 
resources concerned” must be considered (Langebaan Coastal Links 
versus the Minister and others 2016).  

Towards a new approach to MPAs for 
small-scale fishing communities

1. Small-scale fishers should request that the Minister of Environmental   
 Affairs in the Department of Environment Affairs (DEA), and the 
 Minister responsible for Agriculture, Fisheries and Forestry (DAFF), meet  
 to reach agreement on the way in which existing MPAs will be reviewed  
 and their regulations amended to bring them in line with the amended   
 MLRA and the Policy on Small-scale Fisheries;
2. Small-scale fishing community representatives should engage with DEA  
 to ensure that a national level multi-stakeholder advisory committee is   
 established where they are represented; 
3. Small-scale fishers should ensure that Stakeholder Forums and Steering  
 Committees at MPA and National Park level have marine resource user  
 sub-committees that are able to represent their specific SSF 
 cooperative’s interests;
4. Communities that live according to a system of customary law should   
 ensure that their customary rights are recognised, respected and 



19

Although our experience of MPAs has not 
always been positive in the past, the im-

plementation of the Policy for Small-scale 
Fisheries provides an opportunity for us 
as small-scale fishers.  We have the right 
to take the following steps to ensure that 
MPAs respect, protect and contribute to-
wards their livelihoods, their customary 

and other human rights
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 promoted in all areas of the planning, management and evaluation of   
 an MPA.
5. Small-scale fishing communities should insist that they are supported by
 the relevant conservation or government authority to develop their
 capacity to participate fully and effectively in the co-management of   
 MPAs, including the representation of women and  youth;
6. All MPAs should undertake reviews of their management plans includ  
 ing their objectives, zonation regulations and beneficiation processes to
 ensure that small-scale fishers benefit equitably from the protected   
 area;
7. Where a local small-scale fishing cooperative, a coastal community or   
 customary community feels that their local area requires protection   
 or specific regulations to manage or conserve local species or habitats   
 or to promote their livelihoods in the context of integrated coastal 
 management, they should take the initiative to engage the relevant 
 authorities on the potential for them to establish a locally managed   
 marine area or a special management area. 
8. Small-scale fishing communities, through their local SSF cooperatives or
 any other local organisation can develop local rules and processes   
 themselves that draw on their customary law and practices or combine  
 these with state regulations to ensure that their local marine and 
 coastal environment is used sustainably and is conserved for future   
 generations.

Conclusion

Although small-scale fishing communities in South Africa have been 
very negatively impacted by MPAs in the past, and many associate 
these areas with the loss of access to marine resources, MPAs can 
be designed and managed to protect and promote small-scale fishing 
communities’ livelihoods and human rights.  The Constitution and a 
range of other legislation provides the legal framework to ensure that 
communities’ rights are respected in the planning and management 
of MPAs, and that men and women fishers benefit equitably from 
these areas.  The implementation of the Policy on Small-scale Fish-
eries provides a new opportunity for small-scale fishing communities 
in South Africa to ensure that existing and future MPAs protect and 
promote their livelihoods, respect their customary fishing rights and 
enhance the sustainability and wellbeing of the marine ecosystems 
on which they depend.  
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Conclusion

I realise now 
that MPAs can be 
managed by lo-
cal communities 

or co-managed by 
local communities, 
with other stake-
holders and gov-

ernment and should 
always include com-
munity participation

Yes, an MPA is 
not necessarily a 
bad thing.  It all 
depends on why 
it was set up and 
how it is planned 

and managed 

It sounds as if ev-
idence from other 
countries shows 
that if MPAs are 
planned ‘bottom 
up’ with the full 

and effective par-
ticipation of local 
communities they 
are more likely to 

be successful
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1. Set up a local marine
 reserve, ‘bottom-up’,    
 where we will introduce 
 by- laws to manage the  
 area and protect our   
 biodiversity hotspots
2. Employ local community
 members to monitor
 resource use
3. Introduce eco-tourism in  
 our MPA to create local  
 livelihoods

Resolutions!
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